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558 MICHIGAN LAW REVIEW 

there would be no unjustice to the wife to deprive her of dower since she had 
herself voluntarily put an end to the marriage relation in another state for 
a cause not deemed adequate in New York. 

Eminent Domain — Telephone Poles in the Street — No Additional 
Servitude. — The defendant, under authority of a general statute of Tennessee 
giving telephone companies the right to construct and maintain lines over 
the public highways and streets of the state, erected poles and strung wires 
thereon along certain streets of the town. The complainant, an abutting lot 
owner and the owner of the fee to a part of the land covered by these streets, 
brings suit in chancery against the telephone company. Held, that said use 
of the streets was not an additional burden upon the fee of the abutting 
owners. Frasier et ux. v. East Tennessee Telephone Co. (1906), — Tenn. — , 
90 S. W. Rep. 620. 

Whether or not telephone and telegraph poles and wires erected in the 
street constitute an additional burden upon the fee of abutting owners is a 
much disputed question. The weight of authority seems to be that such a 
use of the street is an additional servitude, since it is a use not contemplated 
by the party dedicating it, nor one for which the street is laid out. Elliot, 
Roads and Streets (2nd Ed.) §§703 and 706; 2 Dillon, Municipal Corpor- 
ations, (sth Ed.) §6p8a; Telegraph Co. v. Burnett, 107 111. 507; Stowers v. 
Telegraph Co., 68 Miss. 559; Krueger v. Telephone Co., 106 Wis. 96; Eels v. 
Telephone Co., 143 N. Y. 133; Bronson v. Telegraph Co., — Neb. — , 93 N. W. 
201 ; Kester v. Telegraph Co., 108 Fed. 926. There is, however, much good 
authority to support the opposite view, the ground being that the highway 
was dedicated to be used for travel, the transportation of persons and prop- 
erty, or the transmission of intelligence, and the telephone being merely a 
modern instrument for the transmission of intelligence is not an additional 
burden but really takes the place of the travel that without the telephone 
would be necessary to carry the messages. Pierce v. Dreiv, 136 Mass. 75 ; 
Building Ass'n v. Telephone Co., 88 Mo. 258; Magee v. Overshiner, 150 Ind. 
127; Telephone & Telegraph Co. v. Avritt, — Ky. — , 85 S. W. 204; Carter 
v. Telephone Co., 60 Minn. 539; People v. Eaton, 100 Mich. 208. In the prin- 
cipal case the Tennessee court passed on the question of additional servitude 
for the first time and has thus added one more authority to the already long 
list of cases which support the negative of the question. It is worthy of 
note that this case like most of the others holding similarly was decided by 
a divided court. 

Evidence — Circumstantial — Charge to Jury. — Where the evidence 
relied on, in a prosecution for the stealing of cattle, was circumstantial, a 
refusal to charge specifically on circumstantial evidence was not error. State 
v. Overson (1906), — Utah — , 83 Pac. Rep. 557. 

It was shown that the cattle in question were sold by defendant. He 
alleged that he had purchased them from one Jackson. The court instructed 
the jury that if they believed defendant purchased the cattle from Jackson, 
they should acquit the defendant. There is a strong dissenting opinion. 
The rule as to instructions in such cases varies widely in the different states. 
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It has been held that even where the evidence is entirely circumstantial, an 
instruction on circumstantial evidence is not necessary. Brady v. Common- 
wealth, 74 Ky. 282, that it is not error to so charge when instructions have 
been given as to reasonable doubt. Solander v. People, 2 Colo. 48, Jones v. 
State, 61 Ark. 88, that it is a matter in the discretion of the court and no 
error is committed unless instructions are given that may mislead. State v. 
Roe, 12 Vt. 93. But on the other hand, it is held that where the testimony 
is entirely circumstantial, it is the duty of the court to charge upon the law 
of that subject. People v. Scott, 10 Utah 217. In cases where the facts are 
almost identical with the facts in the main case, it was held that such an 
instruction was necessary. Fuller v. State, 24 Tex. App. 596, Guagardo v. 
State, 24 Tex. App. 603. In Coleman v. State, 87 Ala. 14, and Rains v. State, 
88 Ala. 91, the court held that as there was some direct and positive evi- 
dence, an instruction on circumstantial evidence was therefore not required. 
In the main case the evidence was not direct, and even granting that the 
defendant did not purchase the cattle from Jackson, still the state must rely 
on circumstantial evidence to convict, and it would seem, according to the 
previous decisions of the same court, that such an instruction was necessary. 
The dissenting opinion would seem to be the better one. 

Evidence — Res Gestae. — In a prosecution for homicide, evidence that 
within 15 or 20 minutes after the difficulty, deceased said to witness, "What 
a pity ! They killed me for nothing," was admissible as part of the res 
gestae. Wilson v. State (1915), — Tex. — , 90 S. W. Rep. 312. 

It has been said that there are few problems in the law of evidence more 
unsolved than what things are to be embraced in those occurrences that are 
designated in the law as "res gestae." Hunter v. State, 40 N. J. L. 495. It 
is impossible to make the time that has elapsed since the event a test. The 
transaction in question may be such that the res gestae would extend over a 
day, or a week, or a month. Jack v. Mutual Life Ass'n, 113 Fed. 49. It has 
been held that a declaration made thirty minutes after the transaction is 
purely narrative and cannot be admitted. Waldele v. R. R., 95 N. Y. 274. 
But declarations made two days after the transaction had been admitted as 
part of the "res gestae." People v. Brown, 53 Mich. 531. It has been said 
that the admissability of such a declaration must be determined by the judge 
according to the degree of its relation to that fact, and in the exercise of a 
sound discretion; it being extremely difficult, if not impossible, to bring 
this class of cases within the limits of a more particular description. R. R. 
v. O'Brien, 119 U. S. 99. Precedents seem to be of little value in deter- 
mining whether such a declaration may be admitted. It is admitted that 
great care should be used in the admission of such declarations, but the 
tendency seems to be to leave the matter to the discretion of the trial court. 

Master and Servant — Fellow Servants. — Plaintiff's intestate, a car 
inspector, was killed through the negligent acts of a train crew. Held, that a 
yard master, a brakeman and a conductor are fellow servants of a car inspec- 
tor. Shuster v. Philadelphia B. & W. R. Co. (1905), — Del. — , 62 Atl. Rep. 
689. 



